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A few months ago a former student of mine was on her first commercial training flight.  The flight was at the beginning of the day and she began her preflight inspection immediately outside the offices of the FBO where she was being trained.

She was seen by both her instructor and the chief flight instructor climbing up on the step on the strut of the Cessna C-152 aircraft she was to be using that day to check the level of the fuel.  Both observed her insert her finger in the fuel tanks as a part of the check. Although the aircraft had been delivered to the FBO with a measuring device to check the level of the fuel, it had been removed from the aircraft and students had not been taught how to use it.

The flight plan was to fly to one destination airport, land, and return, with a diversion half way back.  Her flight instructor approved her flight plan and prepared to go with her.  As they were about to leave the student asked if they should take the FBO credit card to get fuel at the first destination airport.  She was told no, they would have enough fuel to fly there, do a touch-and-go, and complete the flight plan back to the home FBO.

On reaching the first airport, the student and her instructor performed a touch-and-go and began the flight back.  On initiating a diversion to a third airport the aircraft ran out of fuel and was forced to land in a field.  Fortunately the landing was without incident and neither the student, the instructor or the aircraft were hurt.

After the issuance of a Letter of Investigation, the incident was investigated by the local FSDO and statements taken from the student and her instructor.  Shortly thereafter both the student and her instructor received a Notice of Proposed Certificate Action from the Regional Counsel’s office based on the incident and proposing the suspension of the private pilot certificate of the student and the flight instructor certificate of the instructor.

In the initial Notice of Proposed Certificate Action stated that the student was the “pilot-in-command.”  This is contrary to the cases before the National Transportation Safety Board.

In Administrator v. Hamre, 3 NTSB 28 (1977), a flight instructor and his student landed on an 882-foot unimproved sod runway in a Cessna 150.  On taking off with a tailwind the aircraft struck a tree and was forced to land in a pond beyond the end of the runway.

The FFA proposed to suspend the flight instructor certificate of the flight instructor, claiming that he was the pilot-in-command.  The instructor responded he was not at the controls of the aircraft and thus could not be the pilot-in-command, particularly since the student was a certificated pilot.  The board held:

“Regardless of who is manipulating the control of the aircraft during an instructional flight, or what proficiency the student has attained, the flight instructor is always deemed to be the pilot-in-command.  As such, he is the final authority on, and bears the ultimate responsibility for the safe outcome of the flight.  A flight instructor’s function is to teach. If he permits a flight to be placed in a situation where a mishap is inevitable, or even where it is subjected to a potential danger, he has in our opinion, exhibited carelessness within the meaning of FAR 91.9.”

This is not to say that the student will not have some responsibility.  In the case of my former student, as soon as I advised the Regional Counsel’s Office that I would be representing the student, an amended Notice of Certificate Action was issued in which she was referred to as “operating” the aircraft instead of acting as pilot-in-command.  Under the FARS, that is enough in many cases to support a suspension of the certificates of both the student and the instructor.

It is always appropriate to look further, though.  In the case of my student it was clear that her training itself was deficient.  The training to use finger to test the level of the fuel, we argued, was totally inappropriate.  In addition, while there was an appropriate way to test the level of the fuel, the student had not been shown how to do it.  The real fault in this case was with the FBO itself.  Even the instructor had not been appropriately trained and many other students had also received the wrong kind of training.

This was not the first time that the training by that FBO resulted in giving a student some slack.  On another occasion a student had strayed far into a restricted area.  In that case the FSDO did not refer the matter for a certificate action, partially on the basis of the lack of training the student had been given with respect to the on-board GPS.  To make matters worse, in neither case did the FBO advise the student to file a NASA form, apparently out of fear that the information on the form, which cannot be used by the FAA against the student, could be used against the FBO.  (See my discussion of this issue in by article Understanding the NASA Form, on my web site, http://w7vp.com.)
In preparing for the informal hearing on the matter the student sought her own remedial training and bought a graduated measuring tube to use in testing the fuel level.  

The outcome was unusual.  FAA counsel agreed to withdraw the proposed suspension of the student and imposed the requirement of some further fuel management training.  The student resolved the matter by successfully completing that training.

Unfortunately the instructor was not so lucky.  His flight instruction certificate was suspended.  It is unfortunate that he was not also exonerated given the improper training policies of the FBO.  If this case had resulted in injury or death it is a certainty that the FBO would have been held liable.

