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I recently had a student come to me after inadvertently entering a restricted area on a VFR flight plan with flight following.  She had not been advised by ATC that she was entering the restricted airspace and flew 10 miles into it before she knew she was there.  I advised her to file her NASA form right away in case she received a “Letter of Investigation” from the FAA for the violation.

About a week later I asked the student when I saw her if she had filed the form and she said no.  She told me she had been  advised by the chief flight instructor not to do so because it would tip off the FAA of the violation.  I urged her to file the form right away since it was almost the last day she could do so.  

This situation emphasized how much misunderstanding there is amongst even experienced pilots relating to how the so-called “NASA” form is used.

What is the “NASA” Form?

The “NASA” form actually refers to a policy of the FAA called the “Aviation Safety Reporting Program.  It is contained in AC No: 00-46D.  The program was developed, in the words of the Advisory Circular “. . . to promote aviation safety.”  The program was started in April 1975 as a voluntary program to permit pilots to report incidents having a potential effect on aviation safety without subjecting them to the scrutiny of the FAA or the possibility of the FAA using the information to prosecute a violation.

To encourage the reporting the FAA arranged with NASA to receive and analyze the information submitted to it by pilots and other airmen and to use that information in developing databases of safety information.  Importantly, NASA was to “deidentify” the person making the report so that the information could not be used against the pilot.  This procedure was in keeping with the prohibition of the FAA receiving or using any of the information in any way in any certificate action against the person making the report.

Use of the form is misunderstood by many pilots, as the incident with the chief flight instructor illustrates.

When should a pilot use the form?

The simple answer is any time the pilot feels that he or she may have incurred a violation.  It could, conceivably, be used after every flight.  Hopefully most pilots do not need it after every flight and the ones who do should probably get a bit more training.

Still there are times when a pilot does something that may involve a violation.  It may be as simple as missing an altitude call from ATC or descending below the minimum safe altitude for the airspace.  

Filing the form is does not protect the pilot from receiving a Letter of Investigation or a “Notice of Proposed Certificate Action” from the FAA.  This is an often misunderstood part of the program.  In other words, a pilot who files the NASA form can still be subjected to a claim by the FAA the he or she has violated the Federal Aviation Regulations.

So what do I get if I file the NASA form?

The advantage of filing the form is that under certain circumstances the FAA cannot enforce a penalty on the pilot if the violation is confirmed.  This is true even if the pilot admits the violation.  

Filing the form does not prevent the FAA from going forward with the violation process though.  If at the end of that process the violation is confirmed then in the appropriate case the FAA cannot enforce a suspension of the pilot’s license as would usually happen if the form had not been filed.

What kind of violations are covered?
Not all violations are covered by the NASA form.  The program is intended to deal with inadvertent violations.  There are specific exemptions from using the form when the violation involves an accident (but see the NTSB definition), a criminal offense, a deliberate violation, a lack of competency or qualification, or a situation where the FAA has determined that the pilot has violated the FAR’s within the past 5 years.  So it really does not make any difference if you have filed the form a hundred times in the past. If an incident gives rise to the claim of a violation by the FAA, it can be used to prevent enforcement for that violation as long as no other violation has been processed against the pilot and confirmed by the FAA within the past 5 years from the date of that incident.

Does filing the form clear the file of the violation?
No.  The violation stays on the pilot’s record for a period of 5 years from the date of a suspension or civil penalty and 2 years from the date of an “administrative action.”  After that the records are expunged.

Does the FAA have access to the report?

Not under ordinary circumstances and not for the purposes of prosecuting the pilot for violation of the regulations.  There have been cases, however where the report w as given to the FAA by the pilot himself.  In one case the only way the FAA was able to identify the pilot as the violator was when the Pilot gave the report to the FAA.  In that case the FAA was entitled to use it since it had been voluntarily disclosed by the pilot and not by NASA. 

The policy does not prevent the information from being obtained for other reasons by other persons.  In a court case involving the pilot, for example, the information may be subject to the subpoena of a court and used in a matter that involves the pilot or the FBO, For example, suppose the incident that gave rise to the filing of the form was due to bad training by the FBO.  Later the same type of violation by the pilot resulted in a serious accident.  It is conceivable that the form could be subpoenaed from the pilot and used against the FBO in a claim for damages resulting from bad training procedures.  It may be this kind of concern that led to the advice of the chief pilot in the example above to advise my student not to file the form.

How do I file the form?

The form must be field within ten days of the incident.  The mailing instructions are on the form itself.  The ten day period is measured from the date of mailing.  Once NASA receives the form it is date stamped and the portion containing the name and address of the pilot is cut off and returned to the pilot.  The pilot can then use this portion of the form to prove that the incident was reported to NASA if the FAA seeks to impose a suspension.  It is a wise precaution to get some form of proof that the item was mailed on time.  But even if the date stamped on the form by NASA is later than the 10 days the FAA will usually recognize normal delays in mailing since it is the date of mailing that stops the ten day clsok.  

The purpose of the ASRP is aviation safety.  The protections it affords the pilot are significant.  It is not perfect, of course, but there are no significant down-sides to the pilot for using it.  Under those circumstances the advice given my student was wrong and she corrected it in time.  Thus once again the old adage may apply to the chief flight instructor.  The person who has himself for a lawyer has a fool for a client.

